STATE OF VERMONT


VERMONT DISTRICT COURT


 V.




UNIT NO. 2, FRANKLIN CIRCUIT

JEFF PRIOR      


DOCKET NO. 1289-10-07 Frcr


DEFENSE REQUEST TO INSTRUCT: DIMINISHED CAPACITY

NOW COMES Jeff Prior, by and through his attorney and submits the following request to instruct:


1.  One of the criminal law's most basic principles is that a person is not criminally liable for causing a bad result if he or she did not have the required culpable mental state with respect to that result.  State v. Doucette, 143 Vt. 573, 580 (1983).  In making your determination, you must consider evidence of evidence of intoxication, which may impact on the formulation of intent.  Whether this evidence is presented through State witnesses or defense witnesses is immaterial. 


2. Jeff Prior is charged with burglary which requires the State to prove specific criminal intent. The State's burglary charge requires the State to prove beyond a reasonable doubt that at the time he entered the residence in question, he had the specific intent to commit an assault.  In assessing whether the State has met its burden of proof on the intent element: you must take all of the evidence into consideration and determine, if, at the time the offense was allegedly committed, Jeff Prior was suffering from some abnormal mental or physical condition -- no matter how it was caused, but including alcohol intoxication -- which prevented him from forming the specific intent required for the crime charged.


If after considering all the evidence, you have a reasonable doubt whether Jeff Prior was capable of forming the specific intent to commit the alleged offense of burglary, then you must give him the benefit of that doubt, find that he did not have the mental state required, and find him not guilty.  See, State v. Sexton, 180 Vt. 34 (2006); State v. Smith, 136 Vt. 520, 527-28 (1978); State v. Audette, 128 Vt. 374, 378 (1970); State v. Pease, 129 Vt. 70, 76 (1970).


DATED at St. Albans, Vermont, this 19th day of March, 2007.








Respectfully submitted,








___________________________








Daniel Albert, Esq.

cc:  John Lavoie, Deputy State's Attorney   






